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Appeal of Cutter Laboratories .1” : i’J :.,
‘. ::,I:/ ’ -..,, ,‘.‘, .

,I:.
incorporated late In 1955, with its head office and principal ,‘:.i:,,
place of business in St, Louis3 Missouri. Havera which took ?A’ ‘1’

over the businesses of two companies which had operated for
‘,(‘, .:
. ..j ,:‘,

some time independently of appellant, is engaged in the manu- ,.::.,:.’
facture and sale throughout the United States of products used ..:,-.
by veterinarians, including operating tables, surgical instru- 1):’
merits, pharmaceuticals and animal vaccines, H a v e r ’s  c a t a l o g  :.
lists 375 products, 40 of which, mostly large-animal vaccines, + ;’
are similar to products sold by appellant, ,Haver has no
property or employees in California, Its sales are made through” .‘;:‘I
wholesalers located here, :

‘- --l I
Upon the formation of Haver, a number of officers ‘;,.-j, .,,

and employees were permanently transferred from appellant to c.
Haver . Three of appellant 1s eig&_directors  are members of
Haver 1s board of seven directo”E;s  * Similarly, three of appel-

,, , “,
“,

lantfs fifteen officers (a vice president and two assistant ‘.,:.
secretaries) occupy’the same positions on Waver’s staff of :I’ .:
eight officers. The officers and directors who are common to :I .,*::”
both corporations reside in California, near appellant *s. head. _. ;,. :;‘,:
of f ice . Haver’s president, who is not on appellant * s staff
of officers or directors, is responsible only to Haver’s

..‘:. 1,.,. ,’ ‘,

board of directors, He formulates Haver’s policies and directs. ,..:,.i’-.
and administers the company, .‘..

.: :.

Among the-products manufactured by appellant’ is
hog cholera vaccine,

a’.$.
substantially all of which is purchased , :;.',

by Haver and soldl,by Haver under its own label. Haver also '. ,,.;:
purchases this type of .vaccine from other producers at the “i“‘,;,
same price it pays to appellant. From 17 to 19 percent of :““ ,,
Haver’s total purchases and from 11 to 12 percent of its ,I ,
sales consist of products purchased from appellant, primarily “:.:
the hog cholera vacc&ne, These purchases represent approxi- /, i
mately 2 percent of.appellantvs  totalsales, Various products, ‘, ::::*
constituting about 3 percent of HaverWsales and 0,7 percent

are sold by Haver to appellant,
..:

of ‘appellant * t3 sales) . IJI +:.

I-kb~e~ participates in general insurance coverage, @::‘: ”
an. employees 1 retirement plan and an .automobile leasing contract, .: ,‘: ,’
negotiated by appellant for itself and its affiliated companies. +:.:
The cost of this participation, .which is paid by Haver, con- ‘. l’.::
stitutes approximately 2 percent of its overall expenses. ‘.

0Haver’also shares with.appellant a distribution L .

office and warehouse in Iowa. This is one of nine such offices ,‘i;,’
and warehouses operated by Haves and one of thirteen operated
by appellant, For its joint use, Haver pays a rental of $4,500

::‘:
;,, :

a year0 which is approximately 25 percent of its total expenses.‘,.

The two companies do not engage,in anycentralized
.;

’
purchasing, ., ixg, ~dve)rtisi OIP research b I, ‘Each .conducts
its own prog these apeas  1

.,, ,s. ..,
.‘.‘\,,? ;...’ .;;.‘,~:.~~.:.:‘.‘::~‘~,  .,, Y’ f:.“” ‘,; ., ‘. /‘:l” ,’ .!
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The California Supreme Court has recently reaffirmed ’
the tests to be used in ascertaining the existence of a unitary

ve Franchise Tax Board, 60 Cal. 2d
.2d 331* Honolulu 011 Co. ft.
2d 417 [3% cal hzptr, 552r 386 P.2d ,'i.

iness s.&sts when the o;eratlton of the portion:
of the business done within the state fs dependent upon or Con-' ',/
tributes to the operation of the business without the state; or,..  ’
from another approach,' ff there is unity of*ownership, unity of ::,:'.'
operation as evidenced by central purchasing, advertising, ,..’
accounting and management, and unity of use in its centralized .'::G
executive force and general system of operation, then a buslness'~...
Is unitary in nature, .:

:.
.“. .

The decisions of the Calffornfa. Supreme Court to
date are marked by a broadening application of the unitary

‘.‘: ‘;:

business concept, The first of these cases9 Butler Bras, vc
-,;,I'+

.’
McCol an, 17 Cal, 2d 664 [ill P,2d .334]$ aff"d, 315 U.S, 501
v.d?E

.':'
d, 9911, involved a single corporation engaged In a ’ .

merchandising'business with outlets in several states, Empha- ‘. :,
sizing in particular the savings resulting. from centralized
purchasing of the products sold, the court held the entire ..‘;:
business to be unftary. Subsequently, the same result was
reached in Edison California Stores9 Inc, v. McColgan, . ';':
30 Cal. 2d 372 L183-Po2d 16) extending the unitary concept y"';-
to embrace the operations of'separately incorporated entities. '. -‘;.
In the most recent cases in this area, the Honolulu 011 and ?..
Superior Oil cases cjtted above, the court found that the opera- ?:
tions were unitary despite the absence of anything equivalent ',';
to centralized purchasing of the products sold or the transfer 'I.:'.:, 8
of those products between states, The cowt has yet -to, draw,
a line, holding,that the various portions of a business are

: ,,J.1
separate rather than unitary. ..,

;.

Before us now are types_of~_bu&nesses  which, though ‘: ’_-.--._. -- -_- _.-. ._- _.-__  _. _._. ____ ._not identical in"na>_re,  are very closely related and are linked----X@@?tmy lnterlooking~~tr~~~d-~~~~c~~~‘~~on  to ‘1’Lj__.kL _ ~..__~___..corporations, 1_1_-_-_-Th%'%ubs~d~a$y~ver~  provides appellx -‘::
with an outlet for substantially all of a_particular line of
products and those products represent a(@abstantial?port3_on

? 1’.
.~

of Havervs purchases and sales, . In turn, appellant acquires "'I,
and sells a,portion of the goods produced by Haver. ,.(

,/(
Further extending the benefits available from common

ownership, HaverD together with appellant and other affiliated /
'::'

corporations, shares ingeneral insurance cov@rage, an employees* .('
retfrement plan and an automobile leasing contract, In addition,'

Havek shakes with appellant a dis%rfbut$on office and warehouse.

V*



; .:,-

.; :,‘.. ‘,
., repeated the followi~ very inclusive statement from its ‘0’: y’.i~‘~

earliest decision on the unitary business question, confirrmtng .;)’
Its adoptfon of a broad view of what constitutes a unitary, ‘I. :+,.,,

I business t. i“: ” ,.,‘L, , 1’., ‘.; ;‘I‘. . . , s. It is only if its business within this.+ ,;:.
i ‘. ., ‘..’ ,,I / .,“_I (‘.’ state is truly separate and distinct from

.:: I ,, .’ ..‘,,. )’ Its business without; this state, so that.‘:. ‘I .)1..:, .>, \. Ahe segregation of Income may be made
‘$1 clearly’ and accurately, that. the separate.‘, .,: ;,a,

,.I.. accounting method may properly be used,
‘t : ‘,‘[ ,,’ .,

,:.. ;4 ‘.
Where, however3 interstate operations are

,I.‘. (.//,. I carried on and that portion of the cor-.,I,: ‘,,5,I$~ ..porationls  business done within the state..i’ I _,. ; cannot be clearly segregated from that
: ..(’.3.: ,,‘I,. ,‘.;

done outside the state, the unlit rule of
” ., , assessment is employed as a devioe for>)‘ : ,,.,>,”

.)’ ,’ allocating to the state for taxation Its
,;’ I .*,. .: ‘I’.“.’ fair share of the taxable values of the,.:‘.,,:, I’ ‘l ‘<. ,’ ., :(i’. ; , ..$ t . taxpaye2k,, If there is any evidence to

,, ”r.,. .‘,’ , sustain a ffnding that the operations of‘;. I’ a ,( ’‘I., ._ ,I ‘,. appellant in California during the year
I ”

1
.‘, c , ,I 8

,I “,,,;,,‘,’ 1935 contributed to the net income derived
I’ ,< ‘.. : , :’’

from its entire operations in the United
1 . . ‘, I

i
States, then the entire bus%ness of appel-
lant is so clearly unitary as to require a _: :.

.I fair system~of apportionment by the formu'la .' ::...~ I .’ ,(

method in order to prevent overtaxation to
the corporation 8r undertaxation by the’

““,:::‘:...” ,,,,
8, ,.,!

’ ‘,, Istate e
‘. ;’!,: ;:.

, _’ ,.‘, 1.
.’

Based upon the existing decPsions of the California,‘.;“.’ ”
Supreme Court g we conclude that the above described features “,.‘s;:: :
of common directors and offJ.ccrs, the titerstate transfer of ,;
products between the corporations3-  the sharing of ‘facilities:. ‘,, . . .
and the joint parti.c%pation  in. Qns~iirg.~~,,  retirement  and

I
.:: b “:, :.

automobile Lea&$ plansd establish the unitary nature. of.
the business,, th requiring

),,I,,/ _,.‘,I: ,. ,:I ,‘.

Incame by the method,
+llocatllon  of’ the c o m b i n e d  . . . ,y, ‘,

. ,.._
, .,’ ), J’. /,,. ::‘. / ’ ‘L’ ‘. .‘, . . :*

‘. ,..’ .I
,’ 1 : ,...
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‘1

’

ORDER  I’. .,.-wm-slder.a ,.’
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.’.

XT IS HERI3BY ORDEmD, ADJUDGED AND DECREED, pursuant ;?".'
to section 25667 of the Revenue and Taxation Code that the
action of the Franchise Tax Board on the protest of Cutter

:.+,; ,$
. . ...‘!

Laboratories against proposed assessments of additional fran- ;'_t,.%:
chlse tax %n the amounts of $2i478,8g, $3r208,86,  $4,015.50
and $4,362.89 for the income yearns 1953, 1954, %956 and 1958, I, !.”
respectively, be modified for the income years 1953 and 1954
by allowing the offset of overpayments $n accordance with the

,, !.;
eoncession of the .lWanchise Tax Board. $n alj. other respects ’ :.’
the action of. the Franchise Tax Board Is sustained, ”

, s ,,,“.‘. ‘,
i>&e &i’ ~~~~~~~~~~

of, ,Novembez  . :>‘.I :.c3
,Cal$forn%a, this 17th day ‘:;I’

$64, by the Stat& Board of Equalization, ”.f

Chairman ’

Member ::, :,,

Member.. 1 :,’

Member  ” ‘: ”

Member .-
., ., :


